This paper investigates the possibility of confirmation
Introduction
In 1969, the Supreme Court issued a ruling in Citizen Publishing Co. v. U.S. (394 U. S. 131 (1969) ), upholding the application of the Sherman Antitrust Act to a joint operating agreement formed between the only two newspapers serving Tucson, Ariz. The Court affirmed a district court order requiring the restoration of competition between the two papers.
The district court's order had been challenged on First Amendment grounds, with the appellants arguing that the application of the Sherman Act to the Tucson papers' agreement ran afoul of the First Amendment's prohibition on congressional interference with the freedom of the press. The Court rejected the First Amendment challenge to the Sherman Act's application.
In the United States Supreme Court Judicial Database (USSCJD), the primary database used by researchers to study the Supreme Court, this case is coded as involving two legal provisions: the Sherman Act and the First Amendment.
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Citizen Publishing also receives an "issue" code in the USSCJD. The USSCJD codebook lists approximately 260 choices for such issue codes, which themselves are grouped into 13 broader issue areas. Unlike the procedure for coding legal provisions, there are no apparent rules or guidelines for this coding decision; the USSCJD codebook acknowledges that "criteria for the identification of issues are hard to articulate." (USSCJD: Documentation,
45)
There are 20 distinct issue codes involving the First Amendment (which itself constitutes its own issue area). However, Citizen Publishing is coded as involving the issue of antitrust, an issue category within the larger issue area of economic activity.
1 The Sherman Antitrust Act is codified as part of Title 15 of the U.S. Code, "Commerce and Trade." The USSCJD coding of legal provisions is determined by whether any such provisions are mentioned either in the case summary provided by the Lawyer's Edition of the United States Supreme Court Reports, or in the "holdings" summary provided by the official version of the latter. (493 U.S. 411 (1990) ), the Court again upheld an application of the Sherman Act against a First Amendment challenge. In this case, a group of lawyers in the District of Columbia had refused to provide legal services to indigent criminal defendants until the District raised its rates for those services. After the District acceded to the group's demands, the Federal Trade Commission brought an antitrust complaint against the boycotting lawyers. The lawyers responded that, because the First Amendment prohibits Congress from abridging the freedom of speech or assembly, the Sherman Act could not be invoked to proscribe boycotts such as their own without violating that prohibition. The Court rejected the First Amendment challenge to the Sherman Act's application.
As in the case of Citizen Publishing, SCTLA is coded in the USSCJD as implicating two legal provisions: the Sherman Act and the First Amendment. However, unlike the case of Citizen Publishing, the USSCJD assigns a First Amendment issue code to SCTLA.
The assignment of divergent issue codes to these two cases might seem inconsequential.
However, it is not. The USSCJD decision rules for coding judgments as liberal or conservative depend on the issue code or codes assigned to a case, not on the legal provisions coded for a case. Conditional on the Court's disposition of a case, these rules specify whether the judgment in that case is to be coded as liberal or conservative. For example, in cases given antitrust issue codes, judgments that are "pro-competition" are to be coded as liberal judgments. In cases given First Amendment issue codes, judgments in favor of "pro-civil liberties or civil rights claimant [s] " are to be coded as liberal judgments.
Because Citizen Publishing is assigned an antitrust issue code, its judgment code follows the former decision rule. The Court's rejection of the First Amendment challenge to the Sherman Act's application is presumably a "pro-competition" judgment. It is therefore assigned a liberal judgment code. Because SCTLA is assigned a First Amendment issue code, however, its judgment code follows the latter decision rule. The Court's rejection of the First Amendment challenge to the Sherman Act's application is not a judgment in favor of a "pro-civil liberties claimant." It is thus assigned a conservative judgment code.
There is, clearly, a certain indeterminacy to the USSCJD issue and judgment codes.
Presumably Citizen Publishing could have been assigned a First Amendment issue code. In that case, it would also have been assigned a conservative judgment code, as the disposition of the case was not in favor of the "pro-civil liberties claimant." Likewise, presumably SCTLA could have been assigned an antitrust issue code. In that case, it would also have been assigned a liberal judgment code, as the disposition of the case was "pro-competition."
At a minimum, however, we might expect that these two cases would at least have been assigned the same issue code. Both cases involved the same statute, a challenge to that statute under the same provision of the Constitution, and the same disposition of that constitutional challenge. Presumably both cases should have been coded either as antitrust cases (leading to liberal judgment codes in both cases) or as First Amendment cases (leading to conservative judgment codes in both cases).
Our concern in this paper is whether the assignment of issue codes to these cases (and others like them) was influenced by information about the ideological preferences of the Courts that issued these judgments. of the Justices' ideologies is in fact based on editorials written about their preferences at the time of their nominations (Segal and Cover 1989; Segal et al. 1995) . Moreover, there is a large literature on the associations that we should expect between the Justices' policy preferences and the Court's decisions.
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In other words, perhaps the USSCJD coder expected to find the 1968 Court issuing generally liberal judgments, and the 1989 Court issuing generally conservative judgments.
These expectations might then have influenced his issue coding decisions, thereby leading to the expected judgment codes. In the field of psychology, this phenomenon is known as confirmation bias, or the practice of "seeking or interpreting of evidence in ways that are partial to existing beliefs, expectations, or a hypothesis in hand" (Nickerson 1998, 175) .
It has been characterized as "perhaps the best known and most widely accepted notion of inferential error to come out of the literature on human reasoning" (Evans 1989, 41) .
Typically, it is thought to involve a cognitive process that operates outside of the awareness of the subject involved: "The assumption that people can and do engage in case-building unwittingly, without intending to treat evidence in a biased way or even being aware of doing so, is fundamental to the concept" (Nickerson 1998, 175 ).
Yet despite the apparent plausibility of confirmation bias in the USSCJD issue and judgment codes, its possible existence has not been addressed in the voluminous literature relying on those codes.
4 Instead, researchers have largely accepted the USSCJD issue and judgment codes as valid measures that are exogenous to measures of the Justices' prefer-ences.
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The first section of this paper tests the assumption of exogeneity in the USSCJD issue and judgment codes. We construct a sample of cases from the USSCJD that pose comparable issue coding choices. We then model the issue coding choice as a function of both the ideological preferences of the Court deciding a case, as well as that Court's disposition of the case. We find that the probability that a case is assigned a particular issue code is indeed responsive to both these attributes: decisions issued by the relatively liberal Warren and early Burger Courts were disproportionately assigned issue codes that, conditional on the disposition of a case, tended to lead to liberal judgment codes. The reverse was true for the relatively conservative Rehnquist Court.
The apparent existence of confirmation bias in the USSCJD issue codes has significant implications for substantive analyses of the Court's decision making. We explore these implications for one area of research, namely the possible effects of congressional preferences on the Court's judgments. We find considerable evidence that variation in the Court's decision making as a function of those preferences has been "coded out" of the USSCJD as a result of confirmation bias in the issue codes. When the Rehnquist Court was experiencing liberal congressional pressure to uphold liberal statutes against constitutional challenges, the Court's decisions were overwhelmingly likely to be assigned issue codes leading to conservative judgment codes for pro-statute dispositions. However, when that constraint was removed, and the conservative Rehnquist Court was free to strike liberal statutes at will, the Court's decisions were much more likely to be assigned issue codes leading to conservative judgment codes for anti-statute dispositions.
5 The reliability check performed on a random sample of USSCJD cases from the Warren and Burger Courts, which resulted in relatively high rates of inter-coder reliability, does not address concerns about confirmation bias in the USSCJD (USSCJD: Documentation, Appendix I). Because there is no reason to believe that the second coder in this reliability check would not have shared the first coder's likely expectations about the effects of the Justices' preferences on their judgments, one would expect to find the former's coding decisions equally biased by those expectations. In this case one would, of course, still observe high inter-coder reliability.
Finally, we recode a subset of the USSCJD judgment codes to eliminate confirmation bias. We find that this bias may have led many researchers using the original USSCJD judgment codes to reject the hypothesis of congressional constraint on the Court, despite compelling evidence for the existence of such constraint using the recoded judgment codes.
We conclude with thoughts on more general strategies to reduce the effects of confirmation bias in the USSCJD issue and judgment codes.
Research Design
Our research design is premised on the assumption that we can identify a sample of cases that pose comparable issue coding choices for USSCJD coders. The hypothesis of confirmation bias suggests that these issue coding choices may be conditioned on both the ideology of the Court deciding a case and on the Court's disposition of that case. That is, opinions issued by liberal courts may be disproportionately assigned issue codes that, given the Court's dispositions, lead to liberal judgment codes, while opinions issued by conservative courts may be disproportionately assigned issue codes that, given the Court's dispositions, lead to conservative judgment codes.
In order to construct a sample of generally comparable cases, we first isolated all cases in the USSCJD that were heard by the Court during the 1953-2001 terms, and that involved a constitutional challenge to a federal statute enacted between 1950-2001. 6 This subset of cases gives us a baseline degree of comparability.
We next identified issue areas in the USSCJD whose judgment coding decision rules generally imply divergent judgment codes for a given judgment in one of these constitutional 6 This time frame was chosen in order to take advantage of the interbranch ideal point estimates reported by Michael Bailey (2007) , which are available for the period 1950-2002. The initial pool of cases was generated in the USSCJD by selecting all records wherein the authority for the decision was cited as judicial review (AUTHDEC1 or AUTHDEC2 = 1) for the 1953-2001 terms. Cases were then discarded if no entry in the LAW variable for any record referred to a federal statute.
cases. Five of the 13 USSCJD issue areas, namely criminal procedure, civil rights, the First Amendment, due process, and privacy, are governed by decision rules that generally imply liberal judgment codes for judgments that are "anti-statute," or in favor of the party bringing the constitutional challenge against the statute. For example, in the issue area of criminal procedure, liberal judgment codes are assigned to judgments that are "pro-person accused or convicted of crime." In the issue areas of civil rights and the First Amendment, liberal judgment codes are assigned to judgments that are "pro-civil liberties or civil rights claimant." In the issue area of due process, liberal judgment codes are assigned to judgments that are "anti-government" (although takings clause cases are more complicated). In the context of privacy cases, liberal judgment codes are assigned to judgments that are "proprivacy." We refer to this set of issue areas as the civil rights/liberties set of issue areas.
By contrast, three issue areas, namely economic activity, federalism, and federal taxation, are governed by decision rules that generally imply liberal judgment codes for judgments that are "pro-statute," or against the party challenging the statute. For example, in the issue area of economic activity, liberal judgment codes are assigned to judgments that are, variously, "anti-business," "anti-employer," "pro-competition," "pro-liability," "proenvironmental protection," or "pro-consumer." In the issue area of federalism, liberal judgment codes are assigned to judgments that are "pro-federal power." In the issue area of federal taxation, liberal judgment codes are assigned to judgments that are "pro-United
States." We refer to this set of issue areas as the federal economic regulation set of issue areas.
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7 Our description of pro-and anti-statute decision rules for the judgment coding process does not fully characterize the complete set of USSCJD judgment coding decision rules for these sets of issue areas. However, we think that the exceptions to our characterization are few rather than many. Moreover, the presence of exceptions to our characterization should bias against any findings of confirmation bias. We did not include the other five USSCJD issue areas in our analysis (i.e., attorneys, unions, judicial power, interstate relations, and miscellaneous), for it is not clear that the judgment coding decision rules for these issue areas lead so clearly to divergent judgment codes for a given judgment, as in the case of the civil rights/liberties and federal economic regulation sets of issue areas.
We next identified cases in the USSCJD that pose a choice between these issue area sets for a USSCJD coder. From the set of legal provisions that are coded by the USSCJD (as reported in its law variable), we identified those provisions that imply the possibility of an issue code from the civil rights/liberties set of issue areas, and those that imply the possibility of an issue code from the federal economic regulation set of issue areas. For example, a case whose law variable contains a record for the First Amendment could presumably receive a First Amendment issue code, a code that falls into the civil rights/liberties set of issue areas. Likewise, a case whose law variable contains a record for a federal statute located in Title 18 of the U.S. Code, the section of the Code that deals with "Crimes and Criminal
Procedure," could presumably receive a criminal procedure issue code, an issue code that also falls into the civil rights/liberties set of issue areas.
By contrast, a case whose law variable contains a record for the Interstate Commerce Clause could presumably receive a federalism issue code, a code that falls into the federal economic regulation set of issue areas. A case whose law variable contains a record for a federal statute located in Title 15 of the U.S. Code, the section of the Code dealing with "Commerce and Trade," could presumably receive an economic activity issue code. The complete list of these legal provisions, and the potential issue codes that they imply, is reported in Appendix A.
Within the set of cases assigned a USSCJD issue code from one of the five civil rights/liberties issue areas, we then identified all cases whose records for the law variable reported at least one legal provision implying a possible federal economic regulation issue code. Likewise, from within the set of cases assigned a USSCJD issue code from one of the three federal economic regulation issue areas, we identified all cases whose records for the law variable reported at least one legal provision implying a possible civil rights/liberties issue code. 8 This procedure is similar to that used by Epstein and Segal (2006) in their study of First Amendment
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We thus have a set of cases that pose comparable issue coding choices for a USSCJD coder. Any of these cases could presumably be assigned an issue code from either set of issue areas, with the decision rules for each set of issue areas tending to lead to divergent judgment codes for any given judgment. Should the Court rule against a challenged statute in one of these cases, for example, the case could be assigned either a civil rights/liberties issue code, generally leading to a liberal judgment code, or a federal economic regulation issue code, generally leading to a conservative judgment code. The reverse is true for case dispositions that are "pro-statute."
In the absence of confirmation bias, we have no grounds on which to predict issue coding choices in the USSCJD. However, in the presence of confirmation bias, we would expect to find that, for liberal courts, anti-statute dispositions should be negatively related to the probability that a case is assigned a federal economic regulation issue code (relative to a civil rights/liberties issue code). An anti-statute disposition will generally lead to a liberal judgment code for a case given a civil rights/liberties issue code, while a pro-statute disposition will generally lead to a liberal judgment code for a case given a federal economic regulation issue code. Moreover, we expect to find the reverse to be true for conservative courts: anti-statute dispositions should be positively related to the probability that a case is assigned a federal economic regulation issue code, relative to a civil rights/liberties issue code. An anti-statute disposition will generally lead to a conservative judgment code for a case given a federal economic regulation issue code, while a pro-statute disposition will cases. While some cases in our sample possess issue codes from more than one issue area, none of these cases were assigned issue codes from both the civil rights/liberties and federal economic regulation sets of issue areas. For all but one of the cases in our sample with multiple issue area codes, the additional issue area code was irrelevant to our sample construction (i.e., for a case with a civil rights/liberties issue code, the legal provision implicating federal economic regulation appeared in the same record as the civil rights/liberties issue code, or vice versa). In the single more problematic case (Weinberger v. Salfi, 422 U.S. 749 (1975) ), we read the case to ensure that it warranted inclusion as a Fifth Amendment challenge to an "economic" statute, assigned a civil rights/liberties issue code in the USSCJD. Finally, when cases were assigned more than one judgment code, we kept the judgment code assigned to the case records also coded as involving constitutional review of a federal statute. If divergent judgment codes were assigned to these records, then the case was dropped from the sample. generally lead to a conservative judgment code for a case given a civil rights/liberties issue code.
As a result of the many constraints our research design imposes on the construction of our sample, that sample constitutes only a small fraction of the cases in the USSCJD dataset.
However, this does not imply that the remaining cases in the USSCJD, those that lie outside of our sample, are likely to be free of confirmation bias. Rather, we expect confirmation bias, should it exist, to simply be less observable in those cases (at least, using our research design).
3 Data, Estimation, and Results Table 1 reports the descriptive statistics for the data we use to estimate the following equations. We first estimate Equation 1, which evaluates the probability that a USSCJD coder will assign a federal economic regulation issue code to one of the cases in our sample, as a function of the ideology of the median Justice and the Court's disposition of the case.
Estimating Confirmation Bias

Pr(Issue
We estimate Equation 1 we expect a negative coefficient on the case disposition variable for this time period: when the liberal-to-moderate Warren/Burger Court strikes a statute, there should be a decreased likelihood that these cases will be assigned federal economic regulation issue codes (that would tend to lead to conservative judgment codes). The latter period encompasses the Rehnquist Court through the 2001 term. In the presence of confirmation bias, we expect a positive coefficient on the case disposition variable for this period: when the conservative Rehnquist Court strikes a statute, there should be an increased likelihood that these cases will be assigned federal economic regulation issue codes (that would tend to lead to conservative judgment codes). In the absence of confirmation bias, we would not expect any significant relationships between case disposition and issue code assignment, for either period.
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The simplest measure of case disposition for our sample of constitutional cases is whether the Court struck a statute as unconstitutional. We use the USSCJD indicator for whether a statute was ruled unconstitutional, with 0 indicating an upheld statute, and 1 indicating a struck statute. The first column in Table 2 reports estimates for the "pure" case disposition measure using all the cases in our sample; the second column reports the results for this measure using only the cases involving liberal statutes; both estimates are available for the Rehnquist Court only. The third and fourth columns report the results for the case disposition measures that incorporate information about the ideology of the challenged statutes; these estimates are available for both periods. We control for the ideology of the median Justice using the median Bailey (2007) by approximately 50% when we restrict the sample to cases involving liberal statutes only, while the standard error remains relatively unchanged. Table 3 reports simulated probabilities for these estimates, holding the ideology of the median Justice at its mean. For the "pure" measure of case disposition using all statutes, there was a 59% chance that a Rehnquist Court case striking a statute would be assigned a federal economic regulation issue code; this probability increases to 72% for cases involving liberal statutes only. However, there was only a 23% chance that a case upholding a statute would be assigned that issue code (21% for cases involving liberal statutes only).
We also see positive and significant coefficients for the Rehnquist Court on the two measures of case disposition that incorporate information about statute ideology. The simulated probabilities for these estimates reported in In sum, the results reported in Tables 2 and 3 are consistent with the hypothesis of confirmation bias. USSCJD coders, perhaps having ex ante expectations that liberal Courts will make liberal judgments and that conservative Courts will make conservative judgments, appear to have disproportionately selected issue codes that tend to lead to judgment codes confirmatory of those expectations. Despite the small samples, in all models these results are statistically significant with more than a 90% level of confidence; in several of the models the estimated relationship is even more pronounced.
Testing Models of Congressional Constraint
The apparent confirmation bias in the USSCJD issue codes would seem to have the potential to derail many substantive analyses of the Court's decision making. One potential problem area lies in testing models of congressional constraint on the Court's decisions. 12 In the constitutional context, these models generally predict that the Court will condition its de-12 The possible effect of congressional preferences on the Court's judgments has been the subject of numerous empirical studies (Segal 1997; Hansford and Damore 2000; Spriggs and Hansford 2001; Segal and Spaeth 2002; Friedman and Harvey 2003; Sala and Spriggs 2004; Martin 2006; Friedman 2006, 2009) .
cisions on the preferences of pivotal congressional legislators in order to avoid congressional sanctions.
13 A conservative court confronting a liberal Congress, for example, may moderate its decisions in a liberal direction. Should that same Court at some point face a more conservative Congress, models of congressional constraint predict that the Court will shift its decisions back in a more conservative direction.
Empirical tests of these models have generally failed to find evidence of congressional constraint, however, leading many to dismiss the models as incorrectly specified (Segal 1997 In both cases the defendants challenged their convictions on the grounds that the enabling federal statute lacked constitutional sanction. In the former case, the Toubys argued that Congress, in an effort to more effectively regulate the swiftly evolving market in phar-
13
The congressional sanctions contemplated typically include the powers of Congress to alter the Court's appellate jurisdiction, manipulate the number and composition of the lower federal courts, control the Court's budget, change the size and composition (via impeachment) of the Court, and refuse to implement Court decisions (Nagel 1965; Landes and Posner 1976; Stone et al. 1991; Rosenberg 1991 Rosenberg , 1992 Fisher 1993; Mcnollgast 1995; Epstein, Knight, and Martin 2001; Cross and Nelson 2001; Segal and Spaeth 2002; Martin 2006) . Touby is coded as involving the issue of statutory construction of narcotics statutes, an issue code within the larger issue area of criminal procedure.
14 As noted earlier, the USSCJD codebook specifies that, in the context of issues pertaining to criminal procedure, judgments that are "pro-person accused or convicted of crime" are to be coded as liberal judgments. Because the judgment in Touby was not in favor of the criminal defendants in the case, the case is assigned a conservative judgment code.
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By contrast, Lopez is coded as involving miscellaneous economic regulation, an issue code within the larger issue area of economic activity, as well as miscellaneous constitutional conflict over national supremacy implicating inter alia the Interstate Commerce Clause, an issue code within the larger issue area of federalism. As also noted earlier, the USSCJD assigns liberal judgment codes to judgments that are "pro-statute" in the area of economic regulation. Following this decision rule, Lopez is given a conservative judgment code for this issue code. Likewise, in the federalism issue area, judgments that are "pro-federal power" are to be coded as liberal judgments; because the judgment in Lopez was not in favor of federal power, the case is assigned a conservative judgment code for this issue code as well. In order to explore these possible effects of confirmation bias on tests of models of congressional constraint, we first estimated whether there are any effects from congressional constraint on the USSCJD issue coding process. That is, when a conservative Court faces no congressional constraint, presumably it is free to dispose of constitutional challenges to regulatory statutes as it pleases (i.e., to strike such statutes). Given confirmation bias in the USSCJD issue codes, we would expect such cases disproportionately to be assigned federal economic regulation issue codes, thereby leading to conservative judgment codes.
Suppose that Court comes under pressure from a more liberal Congress to issue more liberal judgments, however (i.e., to uphold challenged regulatory statutes). We might then expect there to be an increased likelihood that those cases will disproportionately be assigned civil rights/liberties issue codes, that will nonetheless continue to lead to conservative judgment codes. Table 4 reports the estimates from Equation 2, which evaluates the likelihood that a USSCJD coder will assign a federal economic regulation issue code to one of the cases in our Rehnquist Court sample, as a function of the preferences of the median Justice and congressional constraint on the Court.
19
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The measurement of the three Congressional Constraint variables is detailed in Ap- 19 We are unable to estimate this model on the Warren and Burger Court cases due to insufficient variation in congressional constraint during this period. Tables 3 and 4 thus report results from the sample of Rehnquist Court cases only. pendix C; all three measures are decreasing in liberal congressional constraint on the Rehnquist Court. The hypothesis of confirmation bias thus implies an expectation of positive coefficients on all three variables: as liberal congressional constraint decreases, we expect to see an increase in the probability that the Court's decisions are assigned federal economic regulation issue codes. These issue codes will generally imply conservative judgment codes when the Court strikes regulatory statutes. By contrast, as liberal congressional constraint on the Court increases, we expect to see an increase in the probability that the Court's decisions are assigned civil rights/liberties issue codes. These issue codes will generally imply conservative judgment codes when the Court upholds regulatory statutes.
Across all three measures of congressional constraint, the results are consistent with these expectations. For all three measures of congressional constraint, a decrease in liberal congressional constraint on the Rehnquist Court is associated with an increase in the probability that the Court's decisions are assigned federal economic regulation issue codes; these coefficients are all significant at a 90% confidence level. Table 5 reports simulated quantities of interest for these models. When the Rehnquist Court was facing the maximum level of liberal congressional constraint during the 1986-2001 terms, its decisions had a predicted probability of being assigned a federal economic regulation issue code that ranged from only 9% to 13%, depending on the measure of congressional constraint. But when that Court was free of congressional constraint (i.e., after the 1994 congressional elections), this probability increased to between 55% and 64%. In other words, during the period of liberal congressional constraint, when the Court was presumably under pressure to uphold regulatory statutes against constitutional challenges, the Court's decisions were overwhelmingly likely to be assigned issue codes leading to conservative judgment codes for pro-statute dispositions. However, when that constraint was removed, and the conservative Rehnquist Court was free to strike such statutes at will, the Court's decisions were much more likely to be assigned issue codes leading to conservative judgment codes for anti -statute dispositions.
These results become even sharper when we restrict the sample to cases involving challenges to liberal statutes only. For this sample, a case decided during the period of maximum liberal constraint on the Rehnquist Court had a predicted probability of being assigned a federal economic regulation issue code ranging from only 5% to 8%. This probability increases to between 73% and 80% for cases decided during the post-1994 period, when the Court faced no congressional constraint on its decisions. Figure 3 plots the predicted probability that a case will be assigned a federal economic regulation issue code over the full range of values of congressional constraint for the floor median model using liberal statutes only.
These results are consistent with the hypothesis that confirmation bias in the USSCJD issue codes may have an impact on our analyses of models of congressional constraint. Tables   4 and 5 suggest that even if the Court behaves in a manner predicted by those models, empirical analysts relying on the USSCJD judgment codes might not observe that behavior.
While the Court might in fact issue more liberal judgments when it faces liberal congressional constraint, relative to its decisions when it faces no congressional constraint, an analysis using the USSCJD judgment codes may instead report a relatively constant pattern of conservative judgments by the Court. Many analysts might then conclude, incorrectly, that the Court does not respond to congressional constraint.
We test the extent of the problem that confirmation bias may pose for analyses of congressional constraint by comparing the results from such an analysis using two different versions of the USSCJD judgment codes: the original judgment codes and a version of those codes that was recoded to eliminate (or at least substantially reduce) confirmation bias.
Our recoding strategy takes advantage of the fact that the cases in our sample were selected because they could be assigned issue codes from either of two alternative sets of issue areas. The possibility of confirmation bias arises because these two sets of issue areas generally imply divergent judgment codes for the same judgment, and because a USSCJD coder has discretion in the choice of issue codes. In order to eliminate (or at least reduce) the possibility of confirmation bias in the judgment codes, we eliminated this choice over issue codes. That is, we assigned to all cases in our Rehnquist Court sample an issue code from the federal economic regulation set of issue areas. If a case had originally been assigned a federal economic regulation issue code in the USSCJD, then we left its judgment code alone.
If a case had originally been assigned a civil rights/liberties issue code, then we recoded its judgment code to follow the decision rules for cases falling into the federal economic regulation set of issue areas. Table 6 reports the probit estimates for Equation 3, which is a simple separation of powers model. That is, the probability that the Rehnquist Court will issue a judgment coded as liberal in the USSCJD is modeled as a function of the preferences of the median Justice, as well as the direction and magnitude of congressional constraint.
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We employ the same three congressional constraint variables that were used to estimate Equation 2; all three measures are decreasing in liberal congressional constraint on the Rehnquist Court. The hypothesis of congressional constraint predicts negative coefficients on all three constraint variables: decreasing liberal congressional constraint should lead to a decrease in the probability that the Court issues liberal judgments.
Using the original USSCJD judgment codes as the dependent variable, the top set of results in Table 6 paints a picture consistent with the bulk of the empirical literature on this question: there is no relationship between congressional constraint and the Court's judgments in any of the three models estimated.
The bottom set of results reported in Table 6 uses the recoded judgment codes as the dependent variable. As this second set of estimates indicates, the first set of results appears to be a product of confirmation bias in the USSCJD issue codes. Across all three measures of congressional constraint, the coefficients on this variable are in the predicted direction and are significant at greater than a 99% confidence level. Table 7 demonstrates the substantive import of this second set of results using simulated probabilities. According to the results using the recoded USSCJD judgment codes, when the Rehnquist Court was facing the maximum degree of liberal congressional constraint, the predicted probability that it would issue a liberal judgment lay between 99.3% and 99.7%. When this congressional constraint disappeared after the 1994 congressional elections, the probability that the Rehnquist Court would issue a liberal judgment dropped to between 11% and 25%. Figure 4 graphs the predicted probabilities that a case will be assigned a liberal judgment code, as a function of congressional constraint in the floor median model, for both the original USSCJD judgment codes and the recoded version of those codes. This figure nicely demonstrates the danger for the analyst in testing models of congressional constraint using the USSCJD judgment codes.
Conclusion
The USSCJD has proven to be a valuable resource for the study of the Supreme Court. It has been used to produce numerous studies of Supreme Court decision making; its coding procedures have also been replicated in the United States Courts of Appeals databases.
Many of the variables reported in the USSCJD may be entirely unproblematic. Our results indicate, however, that the USSCJD issue and judgment codes should perhaps not be accepted without considerable caution. Not only does there appear to be substantial confirmation bias in those codes in our sample of USSCJD cases, but also that bias is large enough to significantly affect analyses of the Court's decision making using that sample.
One possible strategy for dealing with the apparent presence of bias in the USSCJD issue codes is to pursue the same recoding strategy used in Tables 6 and 7 . That is, suppose an analyst wanted to ask a question involving the Court's criminal procedure cases. Were that analyst to construct her sample using only those cases categorized as "criminal procedure" cases by the USSCJD, she would run the risk of considerable selection bias in her sample. The cases assigned "criminal procedure" issue codes are disproportionately likely to be those cases whose dispositions, following the judgment coding rules for this issue area, tend to lead to judgment codes confirmatory of expectations about the ideological character of judgments issued by the deciding Court. Cases whose dispositions do not tend to lead to such judgment codes, under the judgment coding rules for the criminal procedure issue area, are disproportionately likely to be assigned different issue codes, ones more likely to lead to confirmatory judgment codes.
To address this issue, the analyst could add to her sample all cases with an entry in the USSCJD law variable that appears to be related to criminal procedure. These entries could include the Fourth Amendment and Title 18 of the U.S. Code, as well as any other federal statute whose criminal provisions were at issue (these statutes would be harder to find). The analyst would then want to recode the judgment codes for the resulting sample of cases, using the judgment coding rules from a single issue code.
The primary problem with this strategy is the incomplete coding of the law variable.
This variable is only coded for constitutional provisions, federal statutes, and court rules.
Since it is not coded for state or local legislative enactments, among other omissions, a recoding strategy for reducing confirmation bias will miss a large fraction of the Court's cases.
A second strategy may be to develop alternative measures of the Court's judgments. It is worth noting that other subfields largely eschew the subjective coding of policy decisions.
For example, in the field of congressional politics, current research seeks to improve the accuracy of measures of bill location estimated from roll call votes (e.g., Clinton (2008) As noted in the text, we require a measure or measures of case disposition that will permit estimation of the effects of case disposition on issue code assignment for the Warren/Burger Court period. Fortunately, we can acquire additional information about the challenged federal statutes in our sample, and use this information to construct such measures.
For each observation, we identified the Congress that enacted the statute or part of a statute whose constitutionality was at issue. These statutes have been frequently amended.
The decision rule used was to first identify the specific section or sections of the statute actually being reviewed by the Court, and then to identify both the original enacting date and all reenactments of or amendments to this section or sections. As long as the challenged language of the statute remained substantially intact through all amendments and/or reenactments, the most recent reenacting or amending Congress was adopted as the enacting Congress.
We then constructed two measures of the ideology of the challenged statutes, at the level of the enacting Congress.
21 We constructed these measures for "liberal" statutes only (i.e., those enacted by a Congress with at least one chamber a majority of whose seats were held by Democratic legislators).
Our first measure of statute ideology is the average of the DW-NOMINATE estimated bill locations in the enacting House. While the bill-specific locations estimated in DW-NOMINATE are not well-identified, the average of these locations for an entire Congress is a reasonably reliable estimate of the policy impact of that Congress (Poole and Rosenthal 21 Currently, there exist no reliably estimated measures of the policy location of a federal statute, akin to the ideal point estimates available for members of Congress. Some recent papers have used the DW-NOMINATE estimated bill location as a measure of policy location (e.g., Sala and Spriggs (2004) ). Poole and Rosenthal (1997) advise against this strategy, however.
1997). This measure is increasing in conservatism.
Our second measure of statute ideology is derived from the Common Space interinstitutional ideal point estimates (Poole 1998 (Krehbiel 1998) . We can then take the midpoint between the chamber medians' estimated ideal points as a proxy for the policy impact of the statutes enacted by that Congress. This measure is also increasing in conservatism.
The Court's disposition of the challenge to each statute's constitutionality was then identified using the USSCJD binary code for whether a statute was struck or upheld in a particular case. The original measure of statute ideology was preserved when the Court upheld a statute, and was multiplied by -1 when the Court struck a statute. between the ideal points of the chamber medians in that Congress. We assume further that both Justices and members of Congress have symmetric single-peaked preferences over a common left-right policy continuum.
Should the Court review the constitutionality of a statute L, its median Justice will select a point on the policy continuum (L ) as the standard of constitutionality against which the statute L will be judged. The median Justice's utility from L is a decreasing function of the distance between it and her ideal point (C) : U (L ) = −|C − L |. In the absence of any institutional constraint, the median Justice will select C as the constitutional standard applied to the statute. If the Court faces institutional constraints, however, L may not equal C. In this case, after the Court chooses L , the Congress can choose to punish the Court with retributive legislation. We assume that the Congress will punish the Court only if all pivotal legislators prefer L * , or the best constitutional standard they can enact, to L .
Should at least one pivotal legislator be closer to (or equidistant from) L than to L * , that member will choose either not to introduce, or to block, legislation disciplining the Court.
However, if the pivotal members are all closer to L * than to the Court's chosen constitutional standard, those members will act to ensure passage of punitive legislation.
In this constrained case, the median Justice will set L as close to her ideal point as possible, while yet forestalling congressional action. The equilibrium location of L can be found by constructing a constraint set for each legislative model being considered. For the floor median model, the constraint set consists of the chamber medians and their indifference points with respect to the inter-chamber midpoint. For the gatekeeping models, the constraint set is defined by the chamber medians' and gatekeepers' indifference points with respect to the inter-chamber midpoint.
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If the Court median lies within the appropriate constraint set, then the Court is un-
In the committee gatekeeping model, the gatekeepers are the median members of both chambers' Judiciary Committees; in the party gatekeeping model, the gatekeepers are the majority party medians in both chambers.
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constrained and L will be set at the ideal point of the median Justice. The congressional constraint variable in this case takes on a value of zero. If the Court median lies to the left (right) of the leftmost (rightmost) point in this set, then the Court is constrained and will set L at this leftmost (rightmost) point. The value of the constraint variable then takes on the value of L − C. If the Court lies to the left of the constraint set, then this value is positive, and we expect it to have a negative relationship with the judgment variables:
the Court is being constrained in a conservative direction, which should lead to a greater probability of a conservative judgment. If the Court lies to the right of the constraint set, then this value is negative, and we also expect it to have a negative relationship with the judgment variables: the Court is being constrained in a liberal direction, which should lead to a greater probability of a liberal judgment. Finally, because models of congressional influence on the Court assume that the Justices and the Congress are interacting in the same one dimensional policy space, we measure the congressional constraint variable using the Bailey 
